UNITED STATES BANKRUPTCY COURT
DEPARTMENT 1
JUDGE MARGARET M. MANN, PRESIDING

THURSDAY, DECEMBER 22, 2016

10:00 AM

1-13-08534-MM Ch 13 STEVEN HARRY & JUDY LYNNE LUCORE
TELE MOTION FOR A PREFILING ORDER AGAINST DEBTORS FILED BY U.S.
BANK, ADAM BARASCH, AND SEVERSON & WERSON, PC
Tentative Ruling: Before the court are two motions filed by U.S. Bank: (1) A motion to
dismiss the adversary proceeding case. no. 16-90149 and (2) a motion
for a prefiling order. Debtors Judy Lynne Lucore and Steven Harry Lucore
(together, "Debtors" or the "Lucores") oppose both motions. Since these
motions are based upon related facts, they will both be addressed in this
tentative ruling.
Factual Background
Before Debtors' first bankruptcy case was filed, on August 18, 2011, U.S.
Bank conducted a foreclosure sale ("Foreclosure") of Debtors' residence
located at 11132 Summit Avenue, Santee, California 92071 (the
"Property"). The Foreclosure was expressly authorized by a state court
order overruling Debtors' challenges to U.S. Bank's authority to conduct
the sale ("First State Action").
In an apparent effort to avert the Foreclosure, Steven Lucore resorted to
self-help and, on August 8, 2011, forged a document entitled "Substitution
of Trustee and Deed of Full Reconveyance," which was recorded in the
real property records against the Property (the "Forged Reconveyance").
The Forged Reconveyance purported to substitute Summit Trust
Company, with Steven Lucore as trustee, under the deed of trust. Summit
Trust Company then reconveyed the deed of trust against the Property to
the Lucores. This document was facially, though not actually, signed by
an executive of MERS. Forged Reconveyance, Ex 9 to RJN. This later
led to Steven Lucore's guilty plea and conviction for forgery on August 13,
2014. Plea, Ex. 10 to RJN.
The Lucores also took a number of bankruptcy, state, federal, and
appellate courts actions pertaining to the Foreclosure:

1. Seven days after the Foreclosure, on August 25, 2011, the Lucores
filed their first Chapter 13 bankruptcy petition. Case No. 11-
14196-MM13 ("BK Case 1"). U.S. Bank received an order
granting relief from stay on August 22, 2012 to proceed with an
unlawful detainer action. See Case No. 11-14196, Doc. Nos. 211,
261, and 264.

2. In BK Case 1, the Lucores filed a motion requesting the Court
reconsider its order granting U.S. Bank relief from stay on
September 4, 2012 (Doc. No. 265), which was denied on
November 9, 2012 (Doc. No. 279). The Lucores appealed the
Court's order denying reconsideration to the Bankruptcy
Appellate Panel of the Ninth Circuit ("BAP"), and the court denied
the Lucores' request to extend the automatic stay pending
appeal. See Doc. No. 292.

3. The Lucores also filed a second ex parte motion requesting the
Court reconsider its order on March 15, 2013 (Doc. No. 337),
which was denied (see Doc. No. 342).

4. The BAP affirmed the Court's denial of the Lucores' motion to
reconsider on May 30, 2013, and Debtors appealed to the Ninth
Circuit on June 28, 2013. See Docket Nos. 420-3 and 485. The
Lucores' appeal to the Ninth Circuit was dismissed for failure to
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file an opening brief on April 22, 2014. Case No.
13-cv-01474-H-JMA, Docket No. 23.

5. Before the court had ruled on U.S. Bank's motion for relief from
stay in BK Case 1, on June 15, 2012, Debtors filed the adversary
proceeding Steven Lucore et al. v. U.S. Bank, N.A, as Trustee, et
al., Case No. 12-90201 in this court alleging wrongful
foreclosure. U.S. Bank filed a motion to dismiss on grounds that
the Lucores were barred by the doctrine of res judicata from
re-litigating identical causes of action that have previously been
addressed in State Action 1. U.S. Bank also contended the court
should abstain from hearing the matter under 28 U.S.C. §
1334(c)(1). The court dismissed this case, stating:

IN ANY EVENT, BASED UPON THE MOVING
PAPERS
AND THE LACK OF OBJECTION AND HISTORY
OF THE CASE, | THINK THE MOTION TO
DISMISS IS WELL TAKEN AND SHOULD BE
GRANTED IN BOTH CASES AND | WILL SIGN
ORDERS TO THAT EFFECT.
See Case No. 12-9020, Doc. 27, p.5.
An order was entered dismissing the adversary proceeding on
February 7, 2013. Case No. 12-90201, Doc. 21.

6. In BK Case 1, the Lucores also filed motions for contempt against
U.S. Bank and its counsel on March 21, 2013, May 10, 2013,
and July 23, 2013 alleging that the respondents were in
contempt of the automatic stay by proceeding with an unlawful
detainer action against the Lucores when it had no authority to
do so, even though the bankruptcy court had granted and then
reaffirmed stay relief. BK Case 1, Doc. Nos. 344, 394, and 459;
see also Motion for Contempt at [ 8, Ex. 13 to RJN. The Lucores'
May 10, 2013 contempt motion was denied at a hearing on June
12, 2013. Doc. No. 414. The Lucores appealed the Court's denial
of their contempt motion to the United States District Court for
the Southern District of California on June 22, 2013 (Doc. No.
421) and the District Court affirmed on October 4, 2013 (Doc.
No. 483).

7. Along with their first motion to contempt against US Bank, the
Lucores filed emergency motions to impose the automatic stay
pending resolution of the contempt motion, which was denied at
a hearing on April 29, 2013. See Doc. Nos. 350, 356 and 380;
see also Motion to Impose Stay, Exs. 15 and 16 to RJN.

8. Finally, in BK Case 1, the Lucores filed a motion to compel U.S.
Bank to comply with a subpoena they had issued against it
relating to its standing to foreclose against the Property. Motion
to Compel, Ex. 17 to RJN. This motion was mooted by the
dismissal of the case on August 14, 2013. Order Dismissing
Bankruptcy, Ex. 5 to RJN.

9. Less than ten days after their BK Case 1 was dismissed, on
August 26, 2013, the Lucores filed a second Chapter 13
bankruptcy case; this case ("BK Case 2"). In BK Case 2, the
Lucores sought to extend the automatic stay as to all creditors,
but the motion was denied as to U.S. Bank on October 2, 2013.
Doc. 41. BK Case 2 remains open with a confirmed Chapter 13
plan.

10. On October 3, 2013,the day after the Lucores' request to extend
the automatic stay to U.S. Bank was denied, the Lucores filed a
complaint against U.S. Bank initiating Steven H. Lucore, Sr., et
al., v. U.S. Bank, N.A., as Trustee, etc. et al., San Diego County,
Superior Court Case No. 37-2013-00069963-CU-OR-CTL
("Second State Action"). This suit was dismissed on demurrer on
January 22, 2014 on the ground that it was barred by res
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judicata. The Lucores appealed the dismissal, which was
affirmed by the California Court of Appeal on December 19,
2014. See Cal. Ct. Appeal, Case No. D065486. Memorandum
Opinion, Ex. 6 to RJN.

11. While the Second State Action was pending, the San Diego
Superior Court for the County of San Diego, on December 9,
2013, reversed its order granting summary judgment in favor of
U.S. Bank, N.A. in the unlawful detainer action Case No. 37-
2013-00033797-CL-UD-CTL. In its Minute Order the stated:

Upon review and consideration of the evidence and
arguments presented at the hearing, the court finds and
rules as follows: a disputed issue of material fact exists as
to the Plaintiff's standing to sue for possession of the
property insofar as the trustee nominated in the Deed of
Trust differs from that identified in the Trust Deed Upon
Sale, and no evidence was presented to the court indicating
that a valid substitution of trustee occurred. Therefore, the
court vacates its previous ruling on the Plaintiff's Motion for
Summary Judgment, and the motion is denied (Code of
Civil Procedure § 663(1)).

Case No. 16-90149, Doc. 10-1, pg. 167.

12. On April 24, 2015, the Lucores filed a complaint in district court
against Michael D. Zeff and the law firm Rosenthal, Withem, &
Zeff (attorneys representing U.S. Bank in unlawful detainer
proceedings filed against the Lucores in connection with the
Property) alleging their actions during an unlawful detainer action
violated the Fair Debt Collection Practices Act. See Case No.
3:15-cv-00910-JLS-MDD ("Zeff District Court Action"). The
District Court dismissed the Lucores complaint with leave to
amend on June 3, 2016. Case No. 3:15-cv-00910-JLS-MDD,
Doc. No. 38. The Lucores filed a Second Amended Complaint on
June 24, 2016. Id. at Doc. 39. U.S. Bank's attorneys filed a
motion to dismiss this case and a hearing is scheduled on this
motion for March 16, 2017.

13. On September 2, 2015, the Lucores filed the San Diego County
Superior Court action Steven H. Lucore, Sr., et al., v. U.S. Bank,
N.A., as Trustee, etc. et al., Case No. 37-2015-
00029825-CU-OR-CTL 2015 ("Third State Action"), seeking TILA
claims and once more asserting their clear title to the Property.
This suit was dismissed on March 3, 2016 on the ground that it
was barred by res judicata. Minute Order, Ex. 7 to RJN. The
Lucores appealed the dismissal on March 22, 2016. See Cal. Ct.
Appeal, Case No. D070103. This appeal was fully briefed on
October 11, 2016 and is currently awaiting decision and
argument.

14. On May 18, 2015, the San Diego Superior Court dismissed U.S.
Bank's second unlawful detainer action, Case No. 37-2015-
00012728-CL-UD-CTL. Case No. 16-90149, Doc. 10-1, pg. 219.
The state court's minute order stated:

Here, the Trustee's Deed upon Sale indicates the
property was sold by Reconstrust (sic) Company,
N.A. acting as trustee. However, the Deed of Trust
identifies Commonwealth Land Title Company as the
trustee. Bank did not provide any evidence
establishing Recontrust's authority to conduct the
trustee's sale. As Bank failed to provide any
evidence that Recontrust Company was substituted
for the original trustee, Bank was not entitled to
judgment.
The relationship between this court's judgment in favor of the
Lucores, and the First, Second, and Third State Actions is not
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clear.

15. A month after the Lucores filed the Third State Action, they filed
another complaint against U.S. Bank in the United States District
Court for the Southern District of California initiating Steven H.
Lucore, Sr., etal., v. U.S. Bank, N.A., as Trustee, etc., Case No.
3:15-cv-02246-JLS-MDD ("U.S. Bank District Court Action"). On
June 13, 2016, the District Court denied the Lucores request to
lift its stay to allow the Lucores to litigate against U.S. Bank in the
U.S. Bank District Court Action while their appeal of the Third
State Action was pending. District Court Action, Case No. 29.

16. On May 27, 2016, while the Zeff and U.S. Bank District Court
Actions and the Third State Action were pending, the Lucores
filed a renewed motion to vacate this court's order granting U.S.
Bank relief from stay in BK Case 1. BK Case 1, Doc. 540.
Renewed Motion to Vacate, Ex. 21 to RJN. This motion was
denied by the court without briefing on June 6, 2016 on the
ground that this court had no power to reimpose a stay in a
dismissed bankruptcy case. BK Case 1, Doc. 542; Order
Denying Renewed Motion to Vacate, Ex. 22 to RJN.

17. After the court denied the Lucores' request to vacate the order
granting U.S. Bank relief from stay in BK Case 1 (and again while
the Zeff and U.S. Bank District Court Actions, and the Lucores'
appeal of the Third State Action were pending), on August 31,
2016, the Lucores issued a second subpoena in BK Case 2
seeking documents regarding the Foreclosure, despite the fact
that there was no civil action pending in this court at the time.
The court granted U.S. Bank's motion to quash this subpoena at
a hearing on November 8, 2016 and U.S. Bank lodged the
resulting order December 12, 2016. BK Case 2, Doc. Nos. 255,
257, and 269.

18. Over two years after their motion to extend the automatic stay was
denied and less than 10 days after the District Court dismissed
their first amended complaint in the U.S. Bank District Court
Action, on June 12, 2016, the Lucores filed a motion to reimpose
the automatic stay as to U.S. Bank in BK Case 2, asserting that
the stay should be imposed due to the alleged wrongful
foreclosure by U.S. Bank. BK Case 2, Doc. Nos. 174, 175; see
also Mot. Reimpose Stay, Ex. 19 to RJN. This motion was denied
by the Court on February 5, 2016. BK Case 2, Doc. No. 197; Or.
Deny. Mot. Reimpose Stay, Ex. 20 to RJN.

19. On September 19, 2016, while the Zeff and U.S. Bank District
Court Actions and their appeal of the Third State Action were
pending, in BK Case 2, the Lucores filed a second adversary
proceeding in this court against U.S. Bank and its law firm,
Severson & Werson, P.C. Case No. 16-90149 ("BK Complaint
2"). This lawsuit again asserted that U.S. Bank wrongfully
foreclosed on the Property based upon alleged TILA violations.
Case No. 16-90149, Doc. 1 at [ 7-9; see also Ex. 22 to RJN.
U.S. Bank and the other defendants have filed a motion to
dismiss this lawsuit as addressed below.

20. The Lucores filed a motion to transfer venue of BK Complaint 2 to
the District Court on November 30, 2016. This motion is
scheduled for hearing in this court on January 3, 2017. Case No.
16-90149, Doc. 21. In their brief filed in support of this motion,
the Lucores assert "the claims did not arise under bankruptcy
law, resolution of this litigation is only appropriate in the district
court." Case No. 16-90149, Doc. 20, pg. 2.

21. Atrial was scheduled on the third unlawful detainer action in
October 2016 and the court has requested a status report.

Motion to Dismiss
In addition to arguing the merits of the TILA claims, the grounds of the
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motion to dismiss BK Complaint 2 are that the contempt damages must
be sought in a motion rather than a separate proceeding, and the court
should abstain from hearing the TILA claims which are pending in two
other courts in the Third State Action, which is on appeal, and the U.S.
Bank District Action.
In opposition, Debtors argue:

The crux of this matter centers on the undisputed facts that

Plaintiffs rescinded their mortgage loan on January 9, 2009

under the Truth in Lending Act ("TILA"), that Defendant did

not comply with its mandatory obligations under TILA, and

that the note and deed of trust became void by operation of

law with no enforcement rights remaining as to Defendant's

interest. Defendant does not and cannot deny the

rescission. Defendants just continues [sic] to ignore federal

law and statute by pretending it did not happen. Contrary to

Defendant's contentions, this suit is not barred and the final

judgments it desperately refers to were not based on the

rescission or same set of facts, thus its argument fails.

Case No. 16-90149, Doc. 9, pg. 2.
Debtors also contend that contempt is appropriate since U.S. Bank has
not conceded the two dismissals of the unlawful detainer actions in state
court noted above.
Debtors do not dispute that they are seeking for this court to address their
TILA claims, even though they are pending in three other courts (the
unlawful detainer action as well as the other two courts). Despite
rearguing the merits, Debtors never explain why the court should not
dismiss this case to avoid being the fourth court to grapple with these
issues and instead should abstain from hearing the matter. The Lucores
by their motion to change venue recognize that there is no need for this
court to grapple with issues that are pending elsewhere. Debtors also do
not address the procedural deficiencies that compel the court to dismiss
this action since contempt damages cannot be raised via adversary
proceeding.
Contempt Damages Must be Brought by Motion
The Lucores seek relief under 11 U.S.C. § 105(a) and this Court's
inherent powers. This relief is tantamount to seeking recourse for
contempt of court. In re Rainbow Magazine, Inc., 77 F.3d 278, 284 (9th
Cir. 1996). Under Bankruptcy Rule 9020, contempt remedies must be
sought by motion under Rule 9014. For this reason, contempt
proceedings must be sought by motion and not an adversary proceeding.
Barrientos v. Wells Fargo Bank, N.A., 633 F.3d 1186, 1191 (9th Cir. 2011)
("The district court correctly ruled that contempt proceedings for a
violation of § 524 must be initiated by motion in the bankruptcy case
under Rule 9014 and not by adversary proceeding."). There is no de facto
private right of action for contempt to be brought in an adversary
proceeding. In re Moi, 381 B.R. 770, 773 (Bankr. S.D. Cal. 2008).

The Lucores cannot maintain this contempt proceeding as an adversary
proceeding, and it must be dismissed.

Discretionary Abstention is Appropriate

Even if the court were to consider BK Complaint 2 as a motion and
overlook its procedural defects, it would nevertheless dismiss this action
on discretionary abstention grounds.

U.S. Bank cites to In re Tucson Estates, Inc., 912 F.2d 1162, 1167 (9th
Cir. 1990) as authority for its claim that when a predicate issue under
state law has been entirely litigated except for entry of a final judgment, it
is an abuse of discretion for a bankruptcy court to not abstain from
rehearing the issue. The contempt damages sought in this BK Complaint
2 would require this court to find that the loan was rescinded. Otherwise
the representations made by U.S. Bank and the defendants would not be
false and actionable. Although Tucson Estates, supports abstention for
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this reason, the case also requires consideration of other factors as well,
including:

(1) The effect or lack thereof on the efficient administration of
the estate if a court recommends abstention,

(2) the extent to which state law issues predominate over
bankruptcy issues,

(3) the difficulty or unsettled nature of the applicable law,

(4) the presence of a related proceeding commenced in state
court or other nonbankruptcy court,

(5) the jurisdictional basis, if any, other than 28 U.S.C. § 1334,

(6) the degree of relatedness or remoteness of the proceeding
to the main bankruptcy case,

(7) the substance rather than form of an asserted "core"
proceeding,

(8) the feasibility of severing state law claims from core
bankruptcy matters to allow judgments to be entered in
state court with enforcement left to the bankruptcy court,

(9) the burden of [the bankruptcy court's] docket,

(10) the likelihood that the commencement of the proceeding in
bankruptcy court involves forum shopping by one of the
parties,

(11) the existence of a right to a jury trial, and

(12) the presence in the proceeding of nondebtor parties.

Id.
Considering these factors, the first favors abstention since the
administration of this estate is not affected by these claims at all. Debtors'
Chapter 13 plan is not dependent upon the outcome of this suit.

The second factor also supports abstention since only non-bankruptcy
issues are involved, as the Lucores admit in their motion to transfer
venue.

The third factor is neutral since the state court, or the District Court if the
stay is lifted, can surely resolve these issues.

The fourth factor strongly favors abstention since there is not one but at
least two other suits currently pending.

The fifth factor also supports abstention since there is no jurisdictional
basis for this action to be pending in this court other than 28 U.S.C. §
1334.

The sixth factor promotes abstention since this litigation is only
peripherally related to the bankruptcy case.

The seventh factor favors abstention since this litigation is not even
superficially "core" but an effort to augment the estate, as the Lucores
admit in their motion to change venue.

The eighth factor is neutral since there are no core claims to be severed,
as the Lucores admit.

The ninth factor promotes abstention since this court's docket would be
unfairly burdened by taking on duplicative litigation.

The tenth factor supports abstention since there could be no reason for
the filing of a third suit on the same issues other than forum shopping.

The eleventh factor is neutral since a jury trial right would exist regardless
of the court that might be required to hold it.
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The twelfth factor is neutral since there are no non-debtor parties.

Since all of the factors either favor abstention or are neutral, the court will
abstain from hearing the adversary proceeding and dismiss it as was the
case in the earlier alternative ruling by Judge Bowie.
Prefiling Order
U.S. Bank seeks a prefiling order "as to the filing of any subsequent
motion, subpoena, adversary proceeding, or any other action seeking
affirmative relief, filed in a bankruptcy court in this district, which relates to
the Property or litigation arising out of the Property."
Debtors oppose the prefiling order claiming:

The debtors are not attempting to relitigate any prior cases

here, nor have the debtors ever filed any frivolous pleadings

. . .. But rather this case brought before the court for Bad

Faith that the movants of this motion have always been

proceeding within this and other courts submitting false,

fraudulent and misleading pleadings is really what this case

is about, Bad Faith. This case is based on new facts and

law that the movants have always had knowledge of, and is

evidenced in Steven Lucores' Declaration made in support

of the debtors' opposition hereto.
The Lucores argue in defense of the prefiling order that their rescission
claims are meritorious as demonstrated by what they claim are new facts
and legal developments that have come to light, including the failure of
the first two and possibly three unlawful detainer actions U.S. Bank has
brought. Two of the unlawful detainer suits have concluded that the
Foreclosure was invalid for not being conducted by a proper trustee But
the Lucores present no justification for bringing a multiplicity of suits to
address these issues, and in fact they are free to raise these claims in the
other pending suits if those courts determine that to be appropriate. The
Lucores also request that the prefiling order not require that the court
pre-determine if a suit is meritorious as a precondition to it being filed.
Analysis
Prefiling orders may be issued where necessary to protect against abuse
of the judicial process. De Long v. Hennessey, 912 F.2d 1144, 1148 (9th
Cir. 1990). The court has authority to issue such an order against
vexatious litigants under the All Writs Act, 28 U.S.C. § 1651(a). Molski v.
Evergreen Dynasty Corp., 500 F.3d 1047, 1057 (9th Cir. 2007). "Such
prefiling orders may enjoin the litigant from filing further actions or papers
unless he or she first meets certain requirements, such as obtaining leave
of the court or filing declarations that support the merits of the case."
Weissman v. Quail Lodge, Inc., 179 F.3d 1194, 1197 (9th Cir. 1999). This
power must be exercised sparingly however because "(a)ccess to the
courts is a fundamental tenet of our judicial system." De Nardo v. Murphy,
781 F.2d 1345, 1348 (9th Cir. 1986).
The Ninth Circuit, in Molski, set forth the following four factors for courts
to consider in determining if litigants should be deemed vexatious and
subject to a prefiling order:

First, the litigant must be given notice and a chance to be

heard before the order is entered. Second, the district court

must compile "an adequate record for review." Third, the

district court must make substantive findings about the

frivolous or harassing nature of the plaintiff's litigation.

Finally, the vexatious litigant order "must be narrowly

tailored to closely fit the specific vice encountered."”
Molski, 500 F.3d at 1057 (citing De Long, 912 F.2d at 1147-48) (citations
omitted). Each factor is addressed below.
Notice and Chance to Be Heard
This factor is met since the Lucores have received notice and having
taken the opportunity to respond which the court has considered.
An Adequate Record of Actions
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There have been two bankruptcy court adversary proceedings, three
state court actions, and two District Court actions filed by the Lucores
relating to their efforts to relitigate the issue of the validity of the
Foreclosure. In addition, U.S. Bank has filed three unlawful detainers
actions. There is plenty of litigation pending in which the Lucores may
vindicate any claims they have regarding the improper trustee having
conducted the sale to be litigated.

The Frivolous and Harassing Nature of the Litigation

Whether the litigation is frivolous requires an examination of "both the
number and content of the filings as indicia of the frivolousness of the
litigant's claims." Ringgold- Lockhart v. Cty. of Los Angeles, 761 F.3d
1057, 1064 (9th Cir. 2014) (internal quotations and citations omitted).
"The plaintiff's claims must not only be numerous, but also be patently
without merit." /d. (internal quotations omitted). The seven to ten lawsuits
listed above are sufficiently numerous, particularly when the Lucores'
TILA and improper trustee claims remain pending in state and federal
court.

Because of the more recent findings by the state unlawful detainer courts,
the fact that the District Court stayed rather than dismissed that action,
and that the Third State Action is on appeal, the court cannot find that the
TILA and improper foreclosure claims are substantively frivolous. But the
court can and does find that the claims are procedurally frivolous when
there is neither a stated nor an apparent reason why a third front in this
litigation must be opened in this court. The Lucores admit as much by
moving to transfer venue to District Court on the grounds that they are
more appropriately decided there.

Considering the numerosity of the filings together with the lack of merit for
a repetitious lawsuit here, the court finds the Lucores have acted
vexatiously in filing in this court. The facts here are very similar to those in
De Nardo, 781 F.2d at 1346, where the Ninth Circuit affirmed an
injunction barring De Nardo from relitigating his claim where he "brought
this pro se civil rights action four years after being fired from his job with
the State of Alaska and after judgment against him on an identical
complaint entered in state court. After filing this federal action but before
judgment, De Nardo brought a third action, returning again to state court."
The Requested Order Is Narrowly Tailored

The fourth factor is that "pre-filing orders must be narrowly tailored to the
vexatious litigant's wrongful behavior." Ringgold-Lockhart, 761 F.3d at
1066. The court finds that the prefiling order U.S. Bank requests, which
seeks to prevent "the filing of any subsequent motion, subpoena,
adversary proceeding, or any other action seeking affirmative relief, filed
in a bankruptcy court in this district, which relates to the Property or
litigation arising out of the Property . . ." is too broad. See Wood v. Santa
Barbara Chamber of Commerce, Inc., 705 F.2d 1515, 152-24 (9th Cir.
1983) (upholding an injunction to prevent re-litigation in other courts so as
to preserve principles of collateral estoppel and res judicata). In Wood,
the Ninth Circuit sustained the prefiling injunction only by interpreting it
more narrowly to prevent the plaintiff from "filing parallel actions in other
federal courts during the pendency of (the pending action)." The court
reasoned that was the plaintiff "has shown his intention continually to
relitigate claims that have been previously dismissed."

Since the Lucores have also shown an "intention to relitigate claims that
have been previously dismissed," this court's prefiling order must be
similarly limited to prevent the filing of parallel cases in this court while
other matters are pending in other courts. The court will therefore issue a
prefiling order which prevents the Lucores from filing adversary
proceedings concerning the Property which seek to litigate matters which
are pending before other courts. Under this order, the Lucores can still
receive relief in other courts if they have valid claims. The Lucores may
also seek relief form this court to file an adversary proceeding concerning
the Property in this court, if they can show it is not duplicative. However,
[i]f the complaint is duplicative or frivolous, it will not be filed and will be
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returned." /d. "If the complaint is not duplicative or frivolous, it will be
given to the Clerk with instructions to file it." Maxwell v. MOAB Inv. Grp.,
LLC, 2014 WL 4757429, at *7 (N.D. Cal. Sept. 24, 2014), aff'd sub nom.
Maxwell v. Moab Inv. Grp., LLC, 632 F. App'x 424 (9th Cir. 2016). With
these limitations, the prefiling order would prevent "only the type of claims
[the Lucores] had been filing vexatiously," and "will not deny [the Lucores]
access to courts on any . . . claim that is not frivolous." /d.

The court will not issue a general bar any motions or subpoenas to be
taken in this court, however, since it is obligated to "consider whether
other, less restrictive options, are adequate to protect the court and
parties." See Molski, 500 F.3d at 1058. Subpoenas issued without a
proper contested matter pending may subject the Lucores to monetary
sanctions. So may filing contempt damages before a final ruling from the
District Court.

Conclusion

The prefiling order will be entered under the terms set forth in this ruling.
The Motion to dismiss will be granted. As this case is dismissed, Debtors
motion to transfer venue is moot and the January 3, 2017 hearing on this
matter will be vacated.

ATTORNEY: WILLIAM F. MCDONALD (STEVEN & JUDY LUCORE)
ATTORNEY: BERNARD KORNBERG (U.S. BANK)

10:00 AM

2 - 13-08534-MM Ch 13 STEVEN HARRY & JUDY LYNNE LUCORE

ADV: 16-90149 STEVEN & JUDY LUCORE v. SEVERSON & WERSON, PC & U.S.

BANK & ADAM BARASCH
TELE

MOTION TO DISMISS COMPLAINT FILED BY DEFENDANT

Tentative Ruling: The court requires a status report on the third unlawful detainer action
that had been scheduled for trial in state court. This status report must be
filed not later than noon on December 21, 2016.

ATTORNEY: BERNARD KORNBERG (ADAM BARASCH, SEVERSON & WERSON,
PC, U.S. BANK)
OTHER: STEVEN & JUDY LUCORE

3 - 14-08951-MM Ch 13 MARIAL ALVAREZ
MOTION TO SELL REAL PROEPRTY FILED BY DEBTOR

Tentative Ruling: Unopposed motion will be granted and appearances are excused.

ATTORNEY: THOMAS K. SHANNER (MARIA ALVAREZ)
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4 - 16-00717-MM Ch 13 JAIME JIMENEZ LUNA

APPLICATION FOR COMPENSATION AND REIMBURSEMENT OF EXPENSES
FOR DOAN LAW FIRM, ATTORNEY FOR DEBTOR (fr. 12/6/16)

Tentative Ruling: Although the court concludes it has jurisdiction to consider the fees
despite the dismissal, it will exercise its discretion to decline to do so.
Elias v. United States Tr. (In re Elias), 188 F.3d 1160, 1162 (9th Cir.
1999); See In re Casamont Investors, 196 B.R. 517, 521-23 (B.A.P. 9th
Cir. 1996). The dismissal of this case makes it clear that "neither the goal
of a successful reorganization nor the debtor's right to the automatic stay
continues to exist." See Castaic Partners I, LLC v. DACA-Castaic, LLC
(In re Castaic Partners Il, LLC), 823 F.3d 966, 969 (9th Cir. 2016)(finding
no appellate jurisdiction after dismissal of the case.) If as Counsel claims,
debtors have consented to the fees, then there will be no need for a
judicial resolution as creditors no longer have any stake in the matter.

ATTORNEY: CHRISTOPHER R. BUSH (JAIME LUNA)

5-16-03052-MM Ch 13 STEVE ALEXANDER & YVONNE RENEE BROADHEAD
MOTION FOR RELIEF FROM STAY, RS #TSC-1 FILED BY CITIBANK

ATTORNEY: DEREK J. LOBO (STEVE & YVONNE BROADHEAD)
ATTORNEY: THERON S. COVEY (CITIBANK)
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