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FOR PUBLICATION

UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF CALI FORNI A

In re: ) ADV. CASE NO 98-90181-H13

)
Di anne Manni on Wepsi c, )  MEMORANDUM DECI SI ON

)
Debt or. )
)
Rel at ed Bankruptcy Court )
Case No. 97-15509-H13 )
))
Di anne Manni on Wepsi c, g
Plaintiff, )
)
V. )
: )
Jacki e Josephson, )
)
Def endant . %

On April 10, 1998, debtor Di anne Manni on Wepsic (“Wpsic”)
filed this adversary conpl ai nt agai nst Jacki e Josephson
(“Josephson”) to determ ne the all owance of Josephson’s cl ai mand
the validity and extent of Josephson’s secured status. Wepsic
al l eged that Josephson violated the Truth in Lending Act (“TILA")

and California |law and, therefore, sought to avoid Josephson’s

! The Court does not address any violations of California law in ths

Menor andum Deci si on because Wepsic failed to cite to any specific |aw.
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secured lien on her residence. The parties filed cross notions for
sunmary j udgnent.

This Court has jurisdiction to determne this matter pursuant
to 28 U . S.C. 88 1334 and 157(b) (1) and CGeneral Order No. 312-D of
the United States District Court for the Southern District of
California. This is a core proceeding pursuant to 28 U S.C

§ 157(b) (2)(B) and (K).

On COctober 24, 1996, Wepsic obtained a |oan from Josephson in
t he anount of $76,560 which was secured by a second deed of trust
on her residence in Del Mar. The purpose of the | oan was to pay
of f an existing second trust deed securing an obligation to
Sea Coast Financial in the anmount of $26,593.98 and to obtain a
substanti al anmpbunt of cash for her personal use. A California
licensed real estate and nortgage broker, John Conlon (“Conlon”)

assisted the parties with the | oan docunentation. Wepsic was

provi ded with a nunber of documents,? including inter alia, the
Truth in Lending Disclosure Statenent (“Di sclosure Statenent”).

The | oan cl osed on or about Novenber 1, 1996, with nonthly interest

2 In making her |loan application, Wpsic filled out a Standard FNM

(“Fannie Mae”) Uniform Residential Application, form 1003. At that tine, initial
| oan docunents were prepared, signed by Wepsic and copies furnished to her
including (1) a Mrtgage Loan Disclosure Statenment/CGood Faith Estinate; (2)a Letter
of Expl anation/Derogatory Credit; (3) a Fair Lending Disclosure Statenent; (4)a
Borrower’s Certification and Authorization; (5) a Borrower Authorization; and (6)
a Purpose of Loan and Cash Qut Letter of Explanation. Final |oan papers were
drawn, including the appropriate note and deed of trust, the Truth and Lendig
Di scl osure Statenent, the RESPA Servicing Disclosure, a second revised Unifom
Residential Loan Application, an Incone Acknow edgnent Statenent, and a
Acknowl edgnent and Aut horization of pre-paynment of interest, instructions toescrow,
and the final Mrtgage Loan Di scl osure Statenment/Good Faith Estinmate.
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paynents of $892.56 per nmonth, commencing Decenber 1, 1996. The
final paynment of one nonth's interest plus the principal bal ance
was due on Decenber 1, 2003.

After paynment of the prior second trust deed and fees and
costs associated with the | oan, Wepsic received net proceeds in
cash of $37,176.98. |In addition, six nmonths of paynents, for
paynents due Decenmber 1, 1996 through May 1, 1997, were held in
escrow by Josephson and subsequently credited for the first six
mont hs of paynents. The loan’s interest rate was 13.99% per annum

Wepsi ¢ defaul ted when her first paynment cane due on June 1,
1997. Wepsic also defaulted on her paynents to the first trust
deed hol der causi ng Josephson to advance $18,137.78 prior to
Wepsic filing her bankruptcy.

On October 20, 1997, Wepsic filed her chapter 13 bankruptcy
petition. Wpsic initially schedul ed Josephson’s debt as secured,
but on March 28, 1997, Wpsic filed a Notice of Rescission with
Josephson regardi ng the | oan agreenent between them Wepsic
anended her schedules to reflect the debt owed to Josephson as
unsecured in the amount of $48, 000.

Wepsic’'s Del Mar residence is allegedly worth between $1.3 and
$1.6 mllion. [Trial Transcript 16:20-21]. After subtracting the
secured obligations on the property, including Josephson’s
i nterest, Wepsic has over $500,000 in equity. Wepsic’'s residence
is currently listed for sale.

Josephson is a 54-year-old retired individual who invested a
portion of her life savings in this |oan.

111
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DI SCUSS| ON

A STANDARD FOR SUMVARY JUDGVENT

Rul e 56(c) of the Federal Rule Civil Procedure (“FRCP’) nmade
applicable to adversary proceedings by Fed. R Bankr. P. 7056,
provi des that summary judgnent:

[ S]hall be rendered forthwith if the pleadings,
deposition, answers to interrogatories, and

adm ssions on file, together with the
affidavits, if any, show that there is no
genui ne issue as to any material fact® and that
the noving party is entitled to a judgnent as a
matter of |aw

FRCP 56(c).
The Ninth Crcuit Court of Appeals has sunmarized the
standards for granting summary judgnent as foll ows:

We nust determne, viewng the evidence in the
i ght nost favorable to the nonnoving party,
whet her there are any genui ne issues of

materi al fact and whether the district court
correctly applied the rel evant substantive | aw
Hughes v. U.S., 953 F.2d 531, 541 (9th Cr.
1992). . . . The party noving for summary

j udgnent nust show by *the pleadings,
depositions, answers to interrogatories, and
adm ssions on file, together with the
affidavits, if any, . . . that there is no
genui ne issue as to any material fact and that
the noving party is entitled to a judgnent as a
matter of law” Fed.R Cv.P. 56(c); see

Hughes, 953 F.2d at 541. Once the noving party
meets its initial burden, the nonnoving party

3 A genui ne issue of material fact exists if the evidence is such tha

a reasonable jury could return a verdict for the non-nmoving party. Anderson v
Li berty Lobby, Inc., 477 U S. 242 (1986). The evidence favoring the non-novig
party must be more than "nerely colorable." |d. Wen the nmoving party has carried
its burden under the rule, its opponent nust do noe than sinply show there is sone
net aphysi cal doubt as to the material facts. Matsushita Elec. Indus. Co. v. Zenith
Radi 0, 475 U.S. 574 (1986). Essentially, the question in ruling on a motion fo
summary judgnent is whether the evidence presents a sufficient disagreement b
require submission to a jury or whether it is so one-sided that one party nus
prevail as a matter of |aw
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must go beyond the pleadings and, by its own
affidavits or by the depositions, answers to
interrogatories, and adm ssions on file, cone
forth wwth specific facts to show that a
genui ne i ssue of material fact exists.
Fed. R CGiv.P. 56(e); see Hughes, 953 F.2d at
541-42. \Wen the nonnoving party relies only
on its own affidavits to oppose summary
judgnent, it cannot rely on conclusory

al | egations unsupported by factual data to
create an issue of material fact. See U S. v.
1 Parcel of Real Property, 904 F.2d 487, 492
n.3 (9th Cr. 1990) (citing Marks v. U.S., 578
F.2d 261, 263 (9th Cir. 1978)).

Hansen v. U.S., 7 F.3d 137, 138 (9th Cr. 1993).

Josephson admits to several errors in making the |oan; but
contends she is entitled to summary judgnent because any viol ations
of the TILA were nerely technical. Alternatively, Josephson
contends she is entitled to reformati on of the | oan docunents to
conformto the parties’ intentions at the tinme of contracting.

Wepsi ¢ noves for summary judgnent on the grounds that there is
no issue of material fact with respect to Josephson’s viol ati ons of
the TILA. Therefore, Wpsic alleges she is entitled to rescind the
| oan transaction as a matter of | aw

B. Truth in Lending Violations

The TILA is a disclosure statute, codified at 15 U. S.C. 88
1601- 1667f, requiring the accurate and uniformy conputed

di scl osures of the critical elenments of credit cost. See Rodash v.

Al B Mrtgage Co., 16 F.3d 1142, 1144 (11th Gir. 1994) (citation

omtted). Cenerally, creditors nust disclose the finance charge,
t he annual percentage rate (“APR’), and many other terns of the

credit transaction. |In addition, certain transactions involving

[ Josephson’s P&A's 5:18-6:11].
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real property used as a principal dwelling my be rescinded. 15
U.S.C. § 1635.
In 1969, the Federal Reserve Board (“Board”) published an
i npl ementing regulation of the TILA known as Regul ation Z (*Reg.
Z").°% The Board supplenments Reg. Z with official staff commentary.
Reg. Z 8 226.1(c) provides that, in general, the TILA applies
to each individual or business that offers or extends credit when

the following four conditions are net:

1. The credit is offered or extended to consuners.

2. The offering or extension of credit is done
regul arly.

3. The credit is subject to a finance charge or is

payable by a witten agreenent in nore than four
I nstal | nents.

4. The credit is primarily for personal, famly, or
househol d purposes.

There apparently is no dispute that the transaction in question
falls within the TILA or that Josephson is a creditor falling
within the scope of the statute.®

1. | naccurate Di scl osures.

Wepsi ¢ contends that Josephson inproperly calcul ated the APR

> Reg. Zis set forthin 12 U S.C. Code of Federal Regulations (“C.F.R™")
6 15 U.S.C. § 1602(f) states in relevant part:

a creditor refers only to a person who both (1) regularly
extends . . . consumer credit which is payabl e by @reenent
in nmore than four installmnts or for which the paynment of
a finance charge is or may be required, and (2) is tl
person to whom the debt arising fromthe consumer credi
transaction is initially payable on the face of ttle
evi dence of indebtedness . . . . Any person who
originates 1 or nore nortgages through a nortgage broke
shal | be considered to be a creditor for purposes of this
subchapter.
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and finance charge. According to Wepsic, the proper APR is
17.717% the anount financed for the subject loan is $70,959. 17 and
t he finance charge woul d be $86,194.05. Thus, all three anopunts
were understated in addition to the understatenent of the nunber of
paynents (84 versus 85). Wepsic also contends that the Notice of
the Right to Rescind was inaccurate because it set forth the wong
date and was presented to Wepsic six days before the Disclosure
Statenment. Due to these inaccuracies, Wpsic contends that she is
entitled to rescission of the |oan transaction for non-conpliance
with the TILA requirenents. The Court addresses each contention

a. Under st at enent _of Fi nance Char ge

15 U.S.C. § 1605 entitled “Determ nati on of Finance
Charge” sets forth which charges nust be included in calculating a
fi nance charge and which charges are exenpted from conputation
The types of charges which are applicable include, but are not
limted to, interest, service or carrying charges, |oan fees,
finder’'s fees, and fees for investigation or credit report. 15
U S C 8§ 1605(a)(1)-(4). Under 15 U S.C. §8 1605(e), certain itens
are exenpted fromthe conputation of the finance charge i ncl uding
fees for preparation of |oan-related docunents (subsection (2)) and
apprai sal fees (subsection (5)). The finance charge is the cost of
consuner credit as a dollar anobunt. Reg. Z 8 226.4. There are
many exceptions set forth in the regul ation.

The finance charge is cal cul ated by subtracting the prepaid
finance charges fromthe face value of the note (creating the
anmount financed), calculating the anount of interest that would be
paid over the life of the | oan using the actuarial nethod, and then

addi ng that anmpunt of interest to the prepaid finance charges to
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di scl ose the total finance charge. Josephson stated the finance
charge on the Disclosure Statenent as $85,681.23. Wepsic contends
that it should have been $86, 194. 05 (a $512.82 difference).
[ Wepsic’s Exh. 2]. According to Wepsic, since the finance charge
was understated in the Disclosure Statement and varied nore than
$100 fromthe actual finance charge this constitutes a violation of
the TILA under 15 U.S.C. 8§ 1605(f).7

Josephson di sputes the nunbers used by Wepsic and cl ai ns that
Wepsic fails to recognize the distinction between the anount
financed and the finance charge in comng up with her nunber of
$86, 194.05. In addition, Josephson points out that when Wpsic
cal cul ated the finance charge with her conputer program the
fi nance charge showed as $80,592.89. [Wpsic's Exh. 2]. Moreover,
in Wepsic’s Notice of Rescission [Wpsic’s Exh. 6], Wpsic
cal cul ated the finance charge as $85, 721. 06.

Josephson’s di scl osed finance charge of $85,681.23 is |ower
than two of Wepsic’'s nunbers, but higher than one. In the event

the finance charge di scl osed by Josephson is actually overstated,

! 15 U. S.C. 1605(f) provides:
In connection with credit transactions not under an open end credit plan that are
secured by real property or a dwelling, the disclosure of the finance charge ad
ot her disclosures affected by any finance charge --
(1) shall be treated as bd ng accurate for purposes of this subchapter
i f the anount disclosed as the finance charge --
(A) does not vary fromthe actual finance charge by nor
than $100; or
(B) is greater than the anpunt required to be disclosd
under this subchapter; and
(2) shall be treated a being accurate for purposes of section 1635 of
this title if --
(A)except as provided in subparagraph (B), the anoun
di scl osed as the finance charge does not vary from tle
actual finance charge by mre than an anount equal to one-
hal f of one percent of thetotal amount of credit extended
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it would fall wthin the tolerance levels set forth in 15 U S.C. §
1605 (f)(21)(B) and (2)(A). Nonetheless, there is a material issue
of fact as to what the actual finance charge should be. Therefore,
sunmary judgnment for both parties is denied on this issue.

b. | naccurate Disclosure of APR

Reg. Z § 226.22(a)(1l) defines the APR as “a neasure of
the cost of credit, expressed as a yearly rate, that relates the
anount and tim ng of value received by the consunmer to the anount
and timng of paynments made.” It further provides that the APR
shall be determ ned in accordance with either the actuarial nethod
or the U S. Rule nethod.

Simlar to the finance charge (which includes the APR), the
APR in this case appears to be a noving target which is hardly
conducive to a summary judgnent notion. The disclosed APR was
17.464. [Josephson’s Exh. C]. Josephson subsequently recal cul at ed
the APR to be 15.636 [Josephson’s Exh. F]. Wpsic calculated the
APR at 17.717% Josephson subsequently recal cul ated the APR to be
16.1% In any event, Wepsic stipulated at the hearing that she was
“Wwlling to go with the defendant’s nunbers for this purpose,
because they do not solve defendant’s problem” [Transcript 15:13-
15]. Accordingly, the Court uses Josephson’s 15.636 nunber.

Josephson argues that violation of the TILA occurs when the

APR for a loan transaction is understated to a borrower, due the

fact that understatenent may affect the decision of the borrower to
obtain a particular loan. Overstatenent on the other hand does not
danmage the borrower. Consequently, disclosure of an APR which is
greater than the anount required to be discl osed does not

constitute a violation of the TILA. Josephson contends that
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because the APR for the loan at issue is 15.636% rather than the
17. 464% t hat was di sclosed in the D sclosure Statenent dated
Oct ober 31, 1996, there is no actionable violation of the TILA

15 U.S.C. 8 1606(c) and Reg. Z 8 226.22(a)(2) state the
general rule for the accuracy of the APR the APR shall be
consi dered accurate if it is not nore than one eighth of one
percent age poi nt above or bel ow the APR determ ned in accordance
with Reg. Z § 226.22(a)(1).® The 1995 Anendnents Act, however,
added 15 U.S.C. 8 1605(f)° permitting nore generous tolerances in
credit transactions not under an open-end plan that are secured by
real property or a dwelling such as in this case. The new
tol erances give creditors a larger margin for error in disclosing
the finance charge for closed-end credit transactions. This
amendnment becane effective October 21, 1996, is applicable to
nort gage | oans consunmated on or after Septenber 30, 1995, and,
therefore, would apply to this case. The new tol erance applies
specifically to | oans secured by real property and applies to the
di scl osed finance charge, as well as any disclosure affected by the
finance charge, such as the APR  The Court finds there is no issue
of material fact regardi ng Josephson’s disclosed APR whi ch was
overstated. Therefore, Josephson’s APR was accurate under the

gui delines set forth in 15 U. S.C. § 1605(f)(1)(B).°

8 The parties do not dispute that the | oan transaction in question wa

a regular transaction. Reg. Z 8§ 226.22(a)(3) footnote 46.

9 See supra n. 7.

10 The Court notes that it is unable to deternmi ne whether the APR &
accurate for purposes of rescission under 15 U.S.C. 8 1605(f)(2)(A) because thersg
has been no finding that the finance charge was accurate or that the APR resulted
from the disclosed finance charge. See Reg. Z 226.22(a)(1)-(5).

- 10 -
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C. Under st at enent _of Nunber of Payments

In the Disclosure Statenent, Josephson disclosed that
Wepsi ¢ woul d make 83 paynents of $892.56 and one final paynent of
$77,452.56 (for a total of 84). However, Wepsic contends that the
Not e, which controls the true nunber and anount of paynents, shows
t hat paynments would | ast from Novenber 1, 1996, through Decenber 1,
2003, with the final paynent of the anmpunt financed due on the
first of the nmonth (for a total of 86 paynents). Wepsic contends
that the true nunber of nonthly paynments was 85, that the final
paynent woul d be $77,452.56 (the anopunt disclosed by Josephson),
and that the total of all paynents would equal $152,427.60 as
opposed to the $151, 535.22 disclosed on the Disclosure Statenent.
Josephson does not dispute that the $152,427.60 is the correct
nunber. [Decl. of Josephson 6:21]. Wpsic contends that not only
was the nunber of paynents inaccurate, but the total of al
paynents was understated as well.

Josephson argues that it was a “clerical error” that the
initial payment stated in the prom ssory note was Novenber 1, 1996,
i nstead of Decenber 1, 1996. Josephson does not dispute that the
nunber of paynments is 85, i.e., 84 paynents of interest only in the
anmount of $892.56 with one final paynment in the anount of

$77,452.56. Josephson relies onVeale v. Citibank, F.S.B., 85 F. 3d

577 (11th Cir. 1996) wherein the court found that a discrepancy in
the total nunber of paynments set forth in the note did not rise to
the level of a TILA violation when the disclosure statenent set
forth the correct nunber of paynents. However, Veale is

di stingui shable fromthis case because Josephson has adm tted that

the total nunmber of paynents disclosed on the D sclosure Statenent

- 11 -
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i's inaccurate.
Failure to make a material disclosure may trigger the debtor’s
right to rescind. 15 U.S.C. 8 1602(u), defines a materi al

di scl osure to include, inter alia, the total of paynments and the

nunber and anount of paynents. Footnote 48 to Reg. Z § 226. 23

(a)(3) defines material disclosures to nean, inter alia, the

required disclosure of the total of paynents (as required to be
di scl osed under Reg. Z § 226.18(h)).

Josephson has cited to no provision or authority that would
allow a tol erance of an understatenment of the total of paynents or
an inaccurate nunber of paynents. Moreover, Josephson al so has not
cited to any authority that would treat such inaccuracies as
“clerical errors” nor has she proved by a preponderance of the
evidence that a clerical error in fact occurred. See 15 U S.C. 8
1640(c). Therefore, Wepsic's right to rescind would be triggered
by these violations. The Court finds that Josephson has viol at ed
the TILA by setting forth the inaccurate nunber and total of
paynents in the Di sclosure Statenent.

d. Faulty Notice of Right of Rescission

Wepsic's right to rescind is found at 15 U S.C. § 1635.
Subsection (a) provides:

Except as otherw se provided in this section,
in the case of any consuner credit transaction
.o in which a security interest, including
any such interest arising by operation of I|aw,
is or will be retained or acquired in any
property which is used as the principal

dwel ling of the person to whomcredit is

ext ended, the obligor shall have the right to
rescind the transaction until mdnight of the
third business day follow ng the consummati on
of the transaction or the delivery of the
informati on and rescission forns required under
this section together with a statenent

- 12 -
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27
28

containing the material disclosures required

under this subchapter, whichever is |later.
Wepsi c contends that the Notice of Ri ght of Rescission provided by
Josephson was inaccurate. According to Wepsic, the notice failed
to conply with the requirenents set forth in Reg. Z § 226.23 in
that it was dated approximtely six days prior to the date of
consummati on (as shown by the Disclosure Statenment) and further
failed to accurately count the proper nunmber of business days
following the notice in violation of Reg. Z 88 226.5 and 226. 23.

Josephson stated in the Notice of the Right to Rescind that
the date of the transaction was October 24, 1996, and that Wepsic
must send a notice to rescind no |later than m dni ght October 28,
1996. Wepsic contends that proper date woul d have been COctober 29,
1996, because Cctober 24th was a Thursday and only busi ness days
are count ed.
The Court finds that under these facts the notice of

resci ssion was ineffective. One court noted:

A consunmer has the right to rescind a credit

transaction until the third business day

follow ng the date of the consummati on of the

transaction or until delivery of all the

di scl osures required, whichever is later. The

regul ations contenplate that a consuner credit

transaction is consummated when a contractual

rel ati onship exists between a creditor and

custoner. \When the transaction is consunmat ed

the creditor nust give notice of the right to

resci nd, which should contain, anong ot her

things, . . . the date not earlier than the

third business day follow ng the date of the
transaction on which the custoner nmay cancel

Doggett v. County Savings and Loan Co., 373 F.Supp. 774, 776 (E.D
Tenn. 1973). Josephson gave the Notice of Ri ght of Rescission at

| east six days prior to consummati on of the | oan (as shown the

- 13 -
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Cct ober 31, 1996 date on the Disclosure Statenment). Therefore, the
date of COctober 28, 1996, as the last day to rescind was m sl eadi ng
in two respects. First, there was no transaction in existence at
this time which could have been cancel ed. Second, even assuni ng
that the notice was tinely given, the date of October 28, 1996, as
the last day to rescind was incorrect because only busi ness days
are counted. Thus, the last date to rescind woul d have been

Cct ober 29, 1996. The Court finds that Josephson violated the TILA
based on her inproper Notice of Right of Rescission.

C. Wepsic’'s Right To Rescind

Wepsi ¢ has exercised her right to rescind and seeks to have
the security interest of Josephson declared void. Such a finding
woul d render Josephson’s cl ai munsecured and Josephson woul d have
to return all finance charges. 15 U S.C. 8§ 1635(b) provides:

When an obligor exercises his right to rescind
under subsection (a) of this section, he is not
l'iable for any finance or other charge, and any
security interest given by the obligor,

i ncl udi ng any such interest arising by
operation of |aw, becones void upon such a
rescission. Wthin 20 days after receipt of a
notice of rescission, the creditor shall return
to the obligor any noney or property given as
ear nest noney, down paynent, or otherw se, and
shal | take any action necessary or appropriate
to reflect the term nation of any security
interest created under the transaction. |If the
creditor has delivered any property to the
obligor, the obligor may retain possession of
it. Upon the performance of the creditor’s
obligations under this section, the obligor
shall tender the property to the creditor,
except that if return of the property in kind
woul d be inpracticable or inequitable, the
obligor shall tender its reasonabl e val ue.
Tender shall be nade at the |ocation of the
property or at the residence of the obligor, at
the option of the obligor. |If the creditor
does not take possession of the property within
20 days after tender by the obligor, ownership
of the property vests in the obligor w thout

- 14 -
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obligation on his part to pay for it. The

procedures prescribed by this subsection shall

apply except when otherw se ordered by a court.
If the required notice or material disclosures are not delivered,
the right to rescind shall expire three years after consunmation
upon transfer of all of the consunmer’s interest in the property, or
upon sale of the property, whichever occurs first. 15 U S. C 8§
1635(f).

The TI LA rescission renedy provides that once the transaction
in question is rescinded, Wpsic nust return any noni es advanced to
her by Josephson and Josephson nust take steps to rel ease her
security interest and return finance and other charges. Sone
courts have struggled with the possibility of a creditor’s

forfeiture when an indigent borrower seeks to rescind a | oan under

TILA. Trimel v. General Elec. Credit Corp., 555 F.Supp. 264, 267-

68 (D. Conn. 1983). To avoid such results courts have exercised
their equitable discretion to condition the rescission on the
obligor’s tender of the nonies advanced by the | ender. Palnmer v.
W Ison, 502 F.2d 860, 862 (9th Cir. 1974).** The Ninth Crcuit has
held that a district court errs when it does not do so, at | east
where the TILA violations are not egregious. LaG one v. Johnson,

534 F.2d 1360, 1362 (9th Cir. 1976).

Sone bankruptcy courts have also conditioned the use of a

consuner-debtor’s right to rescind under TILA. 1n re Buckles, 189

B.R 752 (Bankr. D. Mnn. 1995); Lynch v. GVAC Mrtgage Corp., 170

B.R 26 (D.N.H 1994). These courts equitably conditioned the

voiding of a creditor’s security interest on the debtor’s tender of

= See also Wllians v. Honest ake Mortgage Co., 968 F.2d 1137, 1142 (11th

Cir. 1992); EDIC v. Hughes Dev. Co., 938 F.2d 889 (8th Cir. 1991).
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paynment of the | oan proceeds.??
This Court adopts the reasoning set forth inBuckles and
Lynch. “Rescission of contract is to result in the return of both

parties to the status quo ante: each side is to be restored to the

property and legal attributes that it enjoyed before the contract
was entered and perforned.” Buckles, 189 B.R at 764 (citations
omtted). Debtor seeks to avoid Josephson’s security interest,
keep her residence, and pay Josephson 100% of her unsecured claim
after all offsets, over the course of thirty-six nonths or nore.
Debt or has no unsecured creditors (other than Josephson) and has

i ndi cated her property is worth between $1.3 and $1.6 mllion

| eavi ng her with over $500,000 in equity.®® Wepsic has clearly
denmonstrated the tendency to default on her install nent
obligations. Wpsic never nade one paynent to Josephson on her

| oan and has entered into adequate protection orders post-petition
with both Josephson and the first trust deed hol der providing that
if Wepsic defaults on her paynents to the first trust deed hol der,
either party will be able to initiate forecl osure proceedings. In

addition, Wepsic evidently has her residence |listed for sale.

12 But see Celona v. Equitable Nat’'l Bank 98 B.R 705 (E.D. Pa. 1989
(court ordered rescission and treated the remaining lender claimin a chapter 3
reorgani zation as totally unsecured); In re Pitre, 11 B.R 777 (Bankr. N.D. II1I.
1991) (stating as to debtor’s duty under 15 U. S.C. § 1635(b) to return noney o
property, “neither of which can be acconplished by the debtor under ¢tk
circunstances of this bankruptcy.”); In re Piercy, 18 B.R 1004 (Bankr. WD
Kentucky 1982) (holding that conditioning rescission upon the debtor’'s paynent.
. i nposes an obligation fromwhich the debtor has been legally freed . .. there
is a legitimate, |legal inpedinent to the debtor’'s reciprocal performance. . .")

13 On Wepsic’'s schedules and in opposition to the relief fromstay filed

by both Josephson and the first trust deed hol der, Wepsic all eged that the property
was worth approxi mately $670, 000, which would have left her with at |east $100, 000
of equity in the property. Since that tinme, Wepsichas found out that the property
is evidently worth quit a bit nore.
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G ven these facts, the Court finds that Wepsic' s proposal of
treating Josephson’s claimas unsecured, and paying her over the
course of three or nore years, cuts against the purpose of

rescission which is to return both parties to thestatus guo ante

See In re Cox, 162 B.R 191, 195 (Bankr. C.D. IIl. 1993). A TILA

“violation does not automatically cause the nortgage on the

property to becone void.” In re Apaydin, 201 B.R 716, 723 (Bankr.

E.D. Pa. 1996). The TILA “gives the courts the power to regul ate
t he manner in which a consuner may exercise the right of
rescission.” 1d. Wpsic' s receipt of the benefits of rescission
therefore will be conditioned on her tender of her duty of
repaynent under the statute. As one court noted:

Were the court to find that the security
interest is void, the followng result would
occur: the defendant would have a totally
unsecured claim the plaintiff would retain

[ her] residence, have an unencunbered honestead
right and could pay the creditor under the
chapter 13 plan only a fraction of the
creditor’s remaining claim This result is
after the plaintiffs’ finance charges have been
credited to themto reduce the principal anmunt
of the loan, statutory penalties have been
awarded and attorney fees have been assessed.
In short, the debtor/plaintiff would receive
all of the benefits accruing froma TILA
violation and be relieved of the obligation to
pay the remai ning principal then due.

Lynch, 170 B.R at 30.

To find otherwi se woul d put paynent of Josephson’s claimin
j eopardy. |f Josephson’s security interest is voided, Wepsic could
easi |y default under her chapter 13 case and allow the case to be
dism ssed. Once free fromthe jurisdiction of the bankruptcy

court, Wepsic could sell her hone, pocket approxinmtely $93, 000

additional equity which is the anount of Josephson’s secured claim
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and | eave Josephson to seek her collection renedies outside of this
Court. This result is clearly inequitable given that Wpsic has
consi derable equity in her home and no other unsecured creditors.

On the other hand, if Josephson’s lien remains, even if Wepsic’'s

residence is sold, the nonies will be turned over to the chapter 13
trustee who w Il pay Josephson’s claim Alternatively, if Wepsic
defaults and her case is dism ssed, Josephson wll still be

protected by retaining her lien on the residence.

In sum the Court finds that Josephson’s claim subject to any
offsets set forth in 8 1635(b), shall remain secured by Wpsic’'s
residence until such tine Wepsic has tendered her perfornmance as
required under 15 U. S.C. § 1635(b).

D. Danages.

Wepsi ¢ requests statutory damages anobunting to twi ce the
finance charge in connection with this transaction, but not |ess
t han $200 nor nore than $2,000 as to the original violations. 15
US C 8 1640 entitled “Civil liability” provides in relevant part:

Except as otherw se provided in this section,
any creditor who fails to conply with any

requi rement inposed under this part, including
any requirenent under section 1635 of this

title, . . . with respect to any person is
liable to such person in an anount equal to the

sum of --

(2)(A) (1) in the case of an

i ndi vi dual action tw ce the anount of
any finance charge in connection with
the transaction, . . . or (iii) in
the case of an individual action
relating to a credit transaction not
under an open end credit plan that is
secured by real property or a
dwel l'i ng, not less than $200 or
greater than $2000.

111
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Subsection (e) provides that any action under this section may be
brought . . . within one year fromthe date of the occurrence of
the violation. 1In this case, Wpsic has alleged (1) understatenent
of the finance charge; (2) inaccurate disclosure of the APR (3)
under st at enent of the nunmber of paynents; and (4) faulty Notice of
Ri ght of Rescission. As to all of these clains, the one-year
statute of limtations runs fromthe date on which the parties

consummated the loan. In re Wolaghan, 140 B.R 377, 382 (Bankr.

WD. Pa. 1992) (citations omtted). *“Nondisclosure has been held
not to be a continuing violation for the purposes of the statute of
limtations. 1d. In this transaction, the one-year would begin to
run from Novenmber 1, 1996. Wepsic should have brought these
damages cl ai ns by Novenmber 1, 1997. The statute of limtations

therefore bars these damages clains. See also Inre Craig, 7 B.R

864 (Bankr. E.D. Tenn. 1980).

E. Attorney Fees.

15 U.S.C. 8 1640(a)(3) provides that in a case of a successful
action to enforce a right of rescission, the costs of the action
together with a reasonable attorney’'s fee as determ ned by the
court. Wepsic has provided no information upon which this Court
can determ ne whether the costs or attorney fees associated with
this action are reasonable. Therefore, the Court nakes no ruling
With respect to Wepsic’'s request at this tine.

F. Ref or nat i on.

Josephson seeks to have the agreenent between her and Wepsic
reformed pursuant to Cal.Civ.C 8§ 3399 which provides in rel evant
part:

111
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When, through fraud or nutual m stake of the
parties, or a m stake of one party, which the
other at the tinme knew or suspected, a witten
contract does not truly express the intention
of the parties, it may be revised on the
application of the party aggrieved, so as to
express that intention, so far as it can be
done wi thout prejudice to rights acquired by
third persons, in good faith and for val ue.

Josephson contends this principle is applicable to note and

deed of trust obligations. First Anerican Title Ins. & Trust Co.

v. Cook, 12 Cal.App.3d 592 (1970) (court reformed usurious
provision in note obligation to bring that obligation in
conformance with the intentions of the parties). Josephson wants
this Court to reformthe | oan docunents, including, but not limted
to the prom ssory note and trust deed between the parties and to
elimnate any irregularities not intended by the parties which
woul d have the effect of defeating the nutual intent of the parties
at the time of contracting. Wepsic has attacked the default
interest rate and the prepaynent penalty portions of the prom ssory
note. Josephson has conceded though that she is not trying to
enforce these provisions. Therefore, the Court finds its
unnecessary to reformthe prom ssory note. |In addition, it is
guesti onabl e whether reformation, a principle under California
state law, could be allowed in cases where there is TILA violation
and the party is seeking rescission. Josephson points to no
authority in this regard. |In fact, the rescission renmedy under the
TI LA appears to preenpt reformation principles that exist under
state law. 15 U.S.C. § 1610(d).

111

111

111
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CONCLUSI ON

A material issue of fact exists with respect to the correct
finance charge. There is no material issue of fact wwth respect to
the APR or that Josephson’s disclosure of the sane did not anmpunt
to a violation of the TILA

The Court finds that there is no issue of material fact that
Josephson failed to accurately disclose the nunber of paynments and
the total of the paynents. Such inaccurate disclosures violate the
TILA. The Court also finds that the Notice of Right of Rescission
supplied by Josephson to Wepsic was ineffective in that it was
provided to Wepsic six days prior to the consummati on of the | oan
and failed to set forth the correct date by which she could
rescind. Based on these violations, Wpsic is entitled to rescind
the transacti on between her and Josephson.

However, the Court conditions Wpsic's right to rescind.
Wepsi ¢ may not receive any of the benefits of rescission until she
returns any nonies, subject to any offsets authorized by the TILA,
advanced to her by Josephson as required under 15 U S.C. § 1635.
Until such time, Josephson’s lien remains on Wepsic's residence and
her claimremins a secured cl aim

The Court also finds that Wepsic is not entitled to statutory
danmages because the one year statute of limtations has run.

Wepsic may be entitled to reasonable attorney fees and costs, but
Wepsic has failed to provide any evidence to the Court in this
regard.

Finally, the Court finds that Josephson is not entitled to

ref ormati on.
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Thi s Menorandum Deci si on constitutes findings of fact and
concl usions of |aw pursuant to Federal Rule of Bankruptcy
Procedure 7052. Wepsic is directed to file with this Court an
order in conformance with this Menorandum Decision within ten (10)

days fromthe date of entry hereof.

Dated: Septenber 1, 1998

JOHN J. HARGROVE
United States Bankruptcy Judge

C. \ DOANLO~1\ EEPSI C. WPD
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