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WRITTEN DECISION - NOT FOR PUBLICATION
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APR 17 2008

CLERK, U.S. BANKRUPTCY COURT
SOUTHERN DISTRICT OF CALIFORNIA
BY DEPUTY

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF CALIFORNIA
In re Case No.06-03591-R7
LESLEY ANDREA MARISCAL, ORDER

Debtor.

— e e e e e

The United States Trustee moved to reopen this bankruptcy
case, for reappointment of the Chapter 7 trustee, waiving the
case reopening fee, and determining that the claims debtor is
pursuing in state court are property of the bankruptcy estate.

As stated by the Court on the record in open court on the
hearing on the United States Trustee’s motion, the case will be
reopened, Ms. Wolf will be confirmed as the Chapter 7 trustee,
and the reopening fee is waived. The Court declined to determine
whether the causes of action are property of the bankruptcy
estate without an evidentiary hearing. The Court attempted to
set a hearing date, but counsel for Ms. Mariscal pointed out that

trial call in the state court is set for Friday, April 18, 2008,
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and counsel would not be available for an evidentiary hearing in
this matter until that trial was concluded. So no date has been
set, although this Court is ready to hear the matter within two
weeks.

Counsel for the United States Trustee asked if this Court
would issue some form of order requiring the preservation of the
causes of action or any proceeds derived from them pending
resolution of ownership of the claims - the debtor or the estate.

After further review and consideration, the Court declines
to issue such an order at this time. The Court is concerned with
its jurisdiction to issue such an order over “property” that has
not been determined to be property of the estate. For the
guidance of the parties in interest, however, the Court notes
that based only on the four corners of the record, and without
the benefit of direct and cross-examination or credibility
assessments, it appears likely that the claims are currently
property of the bankruptcy estate that have not been abandoned by

the Chapter 7 trustee. Cusano v. Klein, 264 F.3d 936 (9th Cir.

2001) . Whether that will be the Court’s finding and conclusion
after an evidentiary hearing remains to be determined after

consideration of competent evidence.
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Counsel for Ms. Mariscal is to promptly notify the Court of
any trial setting at the trial call on April 18.
IT IS SO ORDERED.
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PETER W. BOWIE, Chief Judge
United Stateg Bankruptcy Court






