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UNI TED STATES BANKRUPTCY COURT

SOQUTHERN DI STRI CT OF CALI FORNI A

Inre Case No. 96-01228-B1l1

CAVPESI NOS UNI DCS, | NC. , ORDER ON MOTI ON OF
UNI TED STATES TRUSTEE

Debt or . TO COVPEL ACCOUNTI NG

N N N N N N

Prior to January 26, 1996 a Chapter 11 debtor was obligated
to make quarterly paynments to the United States Trustee until the
case was converted or dism ssed, or a Chapter 11 plan was
confirnmed. That requirenent was inposed by statute, 28 U S. C
8§ 1930(a)(6). The statute provided a graduated quarterly fee
schedul e whi ch depended on the anount of quarterly disbursenents
made by the Chapter 11 debtor-in-possession or trustee. The
i ssue then was what paynents were included in the word
“di sbursements” for purpose of calculating the quarterly fee. In

St. Angelo v. Victoria Farns, Inc., 38 F.3d 1525 (9th G r. 1994),

the court concl uded:

111
[ A] plain |anguage reading of the statute
shows that Congress clearly intended
“di sbursenments” to include all paynents from
t he bankruptcy estate. (Enphasis in
original.)

38 F.3d at 1534. Specifically, the court found that when the
debtor sold its farmand lien creditors were paid with the
proceeds, those paynents were di sbursenments within the neaning of

8 1930(a)(6) even if paid directly out of escrow.
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The Congress anended 8 1930, effective January 27, 1996, to
provide that quarterly U S. Trustee fees were due until the case
was converted or dism ssed, deleting plan confirmation as an
event triggering cessation of the quarterly fee obligation. Then
t he i ssue becane whet her those fees were due in cases which had
been confirmed prior to January 26, 1996. To resolve that issue,
the Congress enacted a clarifying provision effective Septenber
30, 1996. It provided that the quarterly fees would accrue and
be payable in all cases pending on or after January 26, 1996,
“regardl ess of confirmation status of their plans.”

The general intent underlying the amendnents to 8 1930 is
reasonably clear--the Congress saw it as a way to generate
addi ti onal revenues payable to the U S. Treasury, with the avowed
expectation of making the U S. Trustee systemnore nearly self-
supporting. Certainly the Congress has the authority to do as it
has, but this Court joins others who have questioned the quality
of the information provided to the Congress in support of its
action. In our view, a nunber of very fundanental prem ses have
been over| ooked.

At the threshold is the concept of Chapter 11 bankruptcy
itself. Chapter 11 was intended to afford an opportunity for
financially troubl ed businesses, and individuals, to reorganize
their financial affairs, submt a plan to their creditors
provi ding for sone neasure of repaynent, and allow ng those
creditors to vote on the plan. The voting provision was

intended, at least in part, to allowcreditors to negotiate for
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t he maxi num repaynent a debtor’s operations could afford and
still go forward. One of the requirenents for confirmation has
been that the proposed plan is feasible, neaning it is not likely
to be followed by liquidation or the need for further

reorgani zation. 11 U S. C 8 1129(a)(11). The |latest anmendnent,
maki ng the quarterly fee obligation applicable to all cases
pendi ng January 27, 1996 regardl ess of whether they had been
confirmed previously, has the potential for jeopardizing
previously confirmed plans the projections for which did not

provi de for such fees.

It should be renmenbered that alnost all Chapter 11 debtors
are ill in the economc sense when they file Chapter 11. O the
Chapter 11 cases which are filed, only a mnority result in a

confirmed plan. The rest have been converted or di sm ssed,
usual | y because they were too ill to reorganize. O the mnority
that do proceed to plan confirmation, the creditors have usually
squeezed the debtor for as nuch as the debtor can afford and
still go forward. Reorganized debtors are left with little if
any margin.

The reward of confirmation of a Chapter 11 plan is that
generally the debtor’s pre-confirmation obligations are
di scharged. 11 U. S.C. 8 1141(d). In place of the old
obligations is the reorgani zed debtor’s new contract with its
creditors. That contract is the plan, and generally provides
within its four corners, |like many contracts, the creditors’

rights and procedures for enforcing its terns. The creditors
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have voted to accept the plan in nost instances, and post-
confirmation there is now a new entity, free to do business with
the world at large. There may be sone nop-up to be done on
sorting out certain clainms against the assets but those clains
have been provided for in the plan. A cornerstone of Chapter 11
is that upon confirmation a new entity energes.

The inposition of post-petition quarterly fees on a
reorgani zed debtor is purely a revenue-generating device.
However, it jeopardi zes the success of the very entities the
Chapter 11 process was intended to benefit--the creditors receive
| ess and the reorgani zed debtor pays out noney to the U. S.
Trustee which should go to creditors. Conpounding the situation
is the fact that U S. Trustees are now demandi ng post -
confirmati on reporting and docunentation by debtors to justify
their post-confirmation fees. lronically, if the U S Trustee is
correct in its expansive definition of “disbursenents”, the very
i nposition of post-confirmation fees creates the burdensone
accounting and reporting requirenent just to calculate the fee
whi ch woul d be due. So the § 1930 anendnents create not only an
econom ¢ drag on a struggling reorgani zed debtor, but al so
i nposes additional |abor demands not related to generating
revenue to pay creditors.

This Court is a fan of the U S. Trustee system and believes
it works quite well in this district. But there is no real role
for the U S. Trustee post-confirmation in Chapter 11 cases, and

it is an additional burden on a struggling reorgani zed debtor to
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have to pay fees for no benefit, and to have to prepare speci al
docunentation the creditors did not seek. It bears repeating
that a confirnmed Chapter 11 plan is a new contract between the
debtor and its creditors, and creditors have new nechani sns for
enforcenment of that contract not stayed by either the automatic
stay or the discharge injunction of 11 U S.C. § 524.

Sone courts have observed that the post-confirmation
quarterly fee requirenent of 8 1930 is an incentive to
reorgani zed debtors to substantially consummate the plan
provi sions and seek a final decree so the case can be cl osed.
They theorize that the fee obligation ceases when the case is
cl osed, although 8 1930, as anended provides that the obligation
to pay quarterly fees continues “until the case is converted or
di sm ssed, whichever occurs first.” Presumably, those courts
consider closing a case and dism ssing a case to be synonynous,
but the Bankruptcy Code does not support such a construction.

For exanple, 11 U S. C. 8 362(c)(2) provides that the autonmatic
stay “continues until the earliest of --(a) the tinme the case is
closed; (B) the tine the case is dismssed; or . . ..” Another
exanple is found in 11 U S.C. 8 1306(a), defining property of the
Chapter 13 estate to include:
(1) all property of the kind specified
in such section that the debtor acquires
after the comencenent of the case but before
the case is closed, dism ssed, or converted .
.; and
(2) earnings fromservices performed by

the debtor after the commencenent of the case
but before the case is closed, dismssed, or
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converted to a case under chapter 7, 11, or

12 of this title, whichever occurs first.
The point is that wthin the Bankruptcy Code, dism ssal is not
synonynmous with the closing of a case. It remains to be decided
whet her case closing cuts off the quarterly fee obligation of

8§ 1930. See, e.g. Inre A H Robins Conpany, Inc., BR |

1998 W 42210 (Bankr. E.D. Va. 1998); In re Sedro-Wolley Lunber

Co., 209 B.R 987 (Bankr. WD. WA. 1997).
The case before the Court presents facts involving the
i npact of 8 1930 which are much nore egregious than nost, but

whi ch exenplify the problens the 1996 anendnents have creat ed.

The reorgani zed debtor, CU, is a non-profit organi zati on, as was
its predecessor. CU operates two kinds of governnent-funded
prograns--restricted fund prograns and unrestricted fund

prograns. The restricted fund prograns are prograns under which
CU is reinbursed by the public agencies according to a schene of
al | owabl e expenses. Paynent to U S. Trustees has not been shown
to be an allowabl e and rei nbursabl e expense. Yet the U S
Trustee argues the di sbursenments made by CU for its ordinary and
rei mbursabl e operating expenses in its restricted funds prograns
must be included in calculating the quarterly fee due, even

t hough those prograns cannot by |aw either generate a profit or
reimburse CU for that quarterly fee. So where does the noney
for the quarterly fee cone fromif all “disbursenents” are
included in the cal culation? They would have to cone fromthe

smal | pool of unrestricted noney generated by the unrestricted
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prograns. But those nonies are the only pool to which the
unsecured creditors can | ook, also. Just as the restricted fund
prograns would not allow as a reinbursabl e expense a quarterly
U S. Trustee fee, they would not allow paynent to pre-petition
unsecured creditors as a rei nbursabl e expense.

CU advises that pre-petition its total quarterly revenues,
and correspondi ng expense paynents, were about $1 mllion, nuch
of it inthe restricted fund prograns. The debtor projected
surplus earnings fromthe unrestricted prograns to be
approxi mately $20, 000 per quarter--%$80,000 per year. Section
1930 requires a $5,000 fee per quarter for each quarter in which
di sbursenents are between one and two mllion dollars for the
quarter. |If CU’'s activity continues at a pace conparable to
pre-petition, CU would owe to the U S. Trustee $5,000 of the
$20, 000 total available funds per quarter, or 25% That nobney
shoul d go to unsecured creditors, and they thought it would when
they voted for the plan.

In this Court’s view, the foregoing facts caricature the
probl ens for debtors reorgani zi ng under Chapter 11 caused by the
1996 anmendnments to 28 U.S.C. § 1930(a)(6). But they only set the
stage for the question which the instant notion addresses. That
is, what is to be included within the scope of the term
“di sbursenments” for purposes of calculating the quarterly fee due
under 8§ 1930(a)(6).

CU has encouraged this Court to follow the decision of our

colleague in In re Maruko, Inc., 206 B.R 224 (Bankr. S.D. Cal.
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1997). In that case, the court focused on the phrase “a

paynments fromthe bankruptcy estate” as used in the 1994 deci sion

of the Ninth Grcuit in St. Angelo v. Victoria Farns, Inc.,

38 F.3d 1525, 1534. The court in Maruko reasoned that because
the estate ceases to exist upon confirnmation, there were no
paynments fromthe bankruptcy estate, so only the mnimmfee of

$250 per quarter was due. The decision in In re SeaEscape

Cruises, Ltd., 201 B.R 321 (Bankr. S.D. Fla. 1996) supported

t hat view.
The U. S. Trustee appeal ed the Maruko decision to the United
States District Court. By order filed February 5, 1998 the

district court reversed the bankruptcy court, and concl uded that
“di sbursenments” neant all paynments made by the reorgani zed
debtor, whether for operating expenses or otherwise. This Court
has been advised that the district court’s decision has been

appealed to the Ninth Crcuit, but no decision is yet on the

hori zon.
Sonme ot her courts have recogni zed an internedi ate position.
E.g. Inre Betwell Ol and Gas Co., 204 B.R 817 (Bankr. S.D

Fla. 1997). They argue that disbursenments should nean only the
paynments made in accordance with the plan, and should not include
the daily, nonthly, or annual garden variety operating expenses.
There is sone appeal to the argunent, since however it is
calculated the quarterly fee will conme from funds which otherw se
woul d have been available to creditors. Since the noney cones,

in effect, fromthe creditors, the fee ought to be in relation to
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the benefit the creditors otherw se receive, if at all, rather
than on all the debtor’s operating expenses. Notwthstanding its
appeal , however, the Court finds no | egal basis to so hold.

As noted at the outset, the general intent of the Congress
to inpose a post-confirmation quarterly tax on reorgani zing
Chapter 11 debtors is clear. At the tine it amended
8§ 1930(a)(6), the Congress understood that disbursenents, pre-
confirmati on, neant all paynents by the bankruptcy estate,

i ncl udi ng on secured obligations. In sinply deleting plan
confirmation as a term nating event, the Congress cannot be
assunmed to have redefined the term “di sbursenents” for post-
confirmation purposes, and to have intended that that term would
mean one thing pre-confirmation and sonething el se post-
confirmation. Accordingly, this Court joins others who have so

held. See In re Corporate Business Products, Inc., 209 B.R 951

(Bankr. C.D. Cal. 1997); In re Roy Stanley, Inc., BR __ |

1997 WL 832459 (Bankr. N.D.N. Y. 1997); In re A H Robins Conpany,

Inc., = B.R __ 1998 W 42210 (Bankr. E.D.Va. 1998); In re

Sedro-Wolley Lunber Co., Inc., 209 B.R 987 (Bankr. WD. Wa.

1997); Inre P.J. Keating Co., 205 B.R 663 (Bankr. D. Mass.

1997) .

As shoul d be evident, this Court believes that the 1996
amendnents to 28 U. S.C. § 1930(a)(6) constitute inposition of a
harsh tax on reorgani zing debtors and their creditors which
unfairly burdens the mnority of Chapter 11 debtors who obtain

plan confirmation. There is no real role for the U S. Trustee's
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of fice post-confirmation and distributions to creditors should
not be dimnished just to fund the office’s operations. But this
Court cannot disregard the clear intent of the Congress. |If the
Congress know ngly chooses to inpose on Chapter 11 reorgani zed
debtors such an onerous burden, that is the Congress’

prerogative. The courts do not make policy. This Court can only
hope the Congress will reexamne this issue, and correct it.
Accordingly, this Court concludes that the term “di sbursenents”
in 28 U S.C 8§ 1930(a)(6) includes all paynents by the post-
confirmati on reorgani zed debtor, not just those expressly
provided for in the plan, and not just the m ni num of $250
because the di sbursenments were not made by the estate since the
estate ceased to exist upon confirmation.

111

111

111

111

111

111

For the foregoing reasons, the reorgani zed debtor nust
provide to the U. S. Trustee an accounting show ng al
di sbursenents by the reorgani zed debtor, by quarter. The notion

of the United States Trustee is granted.

10
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I T 1S SO ORDERED.

DATED: WMarch 31,

1998

S/ Peter W Bow e
PETER W BOWE, Judge
United States Bankruptcy Court
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