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CASE NO. 96-12037-H7 

MEzmRAtmrn DECISION 

Higgs , Fletcher & Mack LLP ("HE' &Mw) , special counsel for the 

chapter 7 trustee, filed its final application seeking approval of 

c-sation. Debtor Vern D . Blanchard ("Blanchard") objected. 
The matter was heard on November 17, 2005 .  After considering the 

pleadings and oral argument, the Court gavm the parties additional 

time to file briefs and took the matter under submission.' 

A t  issue is whether HFM is entit led to its attorneys' fees 

and costs pursuant to the terms set  forth in the order authorizing 

its employment (the "qloyment orderw) . 

' The minute order [dockat #I53 - Case No. 96-12037 ] gave HB&M until haember 
2 ,  2005,  to fi le further briefs w i t h  a response by Blanchard f i l e d  D e c e m b r  1 6 ,  
2 0 0 5 .  Subeequently HF&M f iLed a reply on December 2 2 ,  2 0 0 5 ,  and then Blanchard f ilod 
a sur-reply on January 9, 2005.  HF&M filed another sur-reply on Jan- 11, 2006. 
None of t h e a m  documents were authorized. The Court does not consider the brief5 
filed by either party after the December 16 ,  2005 date because t h q  were submitted 
w i t h o u t  Leave from this Court. Even if the Court did oonsider the briefs ,  they 
simply repeat arguments already made. HFhM rapeatedly makes a v e s t  for the 
opportunity to make oral argument regarding its fees. However, the Court f inds that 
there is no need for further oral >aq-mkant on th is  mattex since the interpretation 
of the employment order is an iswe of law. 



This Court has jurisdiction to determine this matter pursuant 

' ho  28 U.S.C. $5 1334 and 157(b) (1) and General Order No. 312-D of 

the United States District Court for the Southern District of 

California. This is a core proceeding pursuant to 28 U.S.C. 

s 157 Ib) (2) (A) . 

FACTS 

On or about December 8 ,  1998, an order was entered authorizing 

the mloyment  of =&Id, as special oounsel for James L, Kern*, 

the chapter 7 trustee. Paragraph 2 of the employment order skates: 

That compensation to Higgs, Fletcher 6 Mack, 
U P ,  for professional services rendered on 
behalf of the trustem shall be paid by Fletcher 
Hills Torm and Country,  and if them is aay 
recovery from the sewices provided by Eiggs, 
Flstcher 6 Mack, LLP, then subject to notice to 
creditors and court approval of the f r r s  and 
costs of Higgs, Fletcher & Mack, LLP, F le tcher  
Hills Torm and Countxy will be reimbursed for 
the fees and costa it advanced to Higgs, 
Fletcher & Mack, LLP. 

The ex parte appliuation (the napplicationn) filed in support of 

the -1oymen.t: order also contained the same language. The 

application further stated that HFM was employed: 

To analyze and dispose of, through abandonment 
or litigation, or otherwise, the eatatmts 
interest in an option to purchase s t o c k  in Game 
Tech fntexnational, Inc., as w e 1 1  a= transfers 
by and between the debtor and a variety of 
family and other trusts. 

On or about June 2, 1999, HF&M on behalf of the chapter: 7 trustee, 

filed an adversary c q l a i n t  (Mveraaq No. 99-90357)(the 

"adversaryN) against the debtor and others seeking, a n b t  alaa to 

avoid fraudulent transfers and alleging a conspiracy to effect 

fraudulent transfers. 3F&M was involtred in the adversary until 



January 1 6 ,  2002,  when a substitution of attorney w a s  filed. 

Evidently at that time, Fletcher Hills Town and Country ("FHTCV), 

the creditor who was  funding EFGbd's efforts, decided it was too 

expensive for it to continue to support the litigation. 

Additionally, there were insufficient assets in the estate  to fund 

HF&M1s continued efforts. Isre decl. of John L. Morrell in support 

of suppl. br. iP 10 and 111. Accordingly, HFW w i t h d r e w  its 

representation and Scott A. bdcMillan (Wd4illanW) substituted in 

and took over the litigation on purely a contingency basis. 

After many discovery disputes and several appeals, W l l a n  

obtained a default judgment against t h m  debtor and other defendants 

on February 3 ,  2005, in the amount o f  $14,631,640. The judgment 

was entered on March 8 ,  2005. Thereafter, MeMillan began locating 

assets and executing on the judgment. As part of his collection 

efforts, he successfully recovered almost one million shares of 

GameTech stock and real estate, the total value of w h i c h  exceeds 

the amount of claims in t h i s  estate. 

On October 18, 2005, HFGrW filed its final application for 

compensation seeking $49,273.50 in fees and $2,809.87 in costs for 

the periad December 8, 1998 through October 31, 2004.= BF&M 

contends that it entered into a w r i t t e n  agre-nt w i t h  the trustee 

w h e r e  EE'M agreed to be c-nsated on a contingency basis for 

services rendexad, subject to approval by this C o u r t .  HFM states 

The amount of HB&M*a -eat &angas elightly in the Declaration o f  John L. 
Morrell filed in support of the supplemental brief. In paragraph 15, Morroll states 
that the t i ae  period e w e 4  for the appliaation is from the data of its employment 
to the present and the amounts incurred $51,222.50 in f e m r  and $3,005.89 in 
costs. HF&M provides no explanation or back-up documentation for the disarqmnay 
between its initial application and its supplermental brief regarding tho amounts 
r e v ~ t d  o r  the t i m e  pariod covered . Therefore, the Cour t  uees the numbers stated 
in the initial application. 



that the "contingency was to be the recovery of assets that D e b t o r  

was believed to have fraudulently conveyed out of Debtor's estate 

and/or concealed from Trustee's adminisbation. In t h m  event the 

T r u s t e e  succeeded in recovering asseta, HF6M was to receive a 

percentage of the value o f  those assets. It [see Initial 

application, P 2 at p.  2-31 . HFGrM stated that i t  tvnow seeks to be 

compensated on r hourly basis for the reasonable value of the 

services rendered to the Truster, and to be reimbursed for i t s  

costs incurred in acting as Special Counsel to the Truetee." [Id. 

T 5 at p.  31.' 

The dabtor objected to HF&Mrs fee application on several 

grounds. He contends that there is no basis for coqensrrtion 

pursuant to HF&M1s written fee agrsmmnt.4 Specifically, because 

HF&M substituted out and was no longer representing the t r u s t e e  in 

January 2002, HF&M did not provide the recovery pursuant to i t s  

contingency fee arrangement w i t h  the trustee. Therefore, debtor 

argues that HFW1s compensation agrmement w i t h  the trustee was 

terminated when it voluntarily w i t h d r e w  its representation. He 

also contends that HFhW1s request for fees and costs under quantum 

meruit is b a r d  by the statute of limitations. L a s t l y ,  debtor 

contmnda that there are no pre-petition assets of which to pay 

The C w r t  notea that nF&Mqe Initial Appliaation is unclear. On the one 
hand, HFM appeared to be asking for a peraentage and then on the other hand its 
hourly rates. HFGrM later alarifiee in ita suppl-tal brief that it not antitled 
to any percentago of row-, but is limited to receiving its hourly rates in tho 
event there was a recovery. 

There ie no separate w r i t t e n  fee agreement that the C w r t  is aware of. T h e  
only l'agreemunt" is ombodied in the employment order. 



compensation. 

In its mupplemental brief, HF&M contends that its work in 

filing the camplaint, conducting discovery, etc. led to the 

recovery of assets, and that under the eqloyment order, BFW as 

entitled to be compensated. W&M asserts that "the order is clear 

that HFM is entitled to c-sation of its reasonable fees and 

costs if MF&Mfs work lead to any recovery." [see supp. br. 3 8 at 

p.  61. HF&M also argue5 that its right to payment was not 

contingent on recovery while it was mloyed ,  nor was its right to 

mceive payment as an administrative professional based on a pure 

contingency arrangement. Rather, beaause FHTC was paying for HFM 

on ern hourly baeis, it was limited to seeking on reimbursement of 

those hourly rates. 

HF&M also relies on section 503 (b) (2) in its suppl-ntal 

brief for payment of its fees and costs. ft contends that it 

provided valuable services to the debtor. Final ly ,  HF&M contends 

it is entitled to its fees and costs based upon quantum merit. 

This is because the recovery of assets did not occur unt i l  November 

2005.  Therefore, the statute of limitations did not begin to run 

under that time. 

Debtor's supplemental opposition reiterates that BF&M cannot 

be clwnpenaated pursuant to its contract w i t h  the trustee since that 

contract was effectively terminated on Jan- 16, 2002 ,  when HFM 

voluntarily w i t h d r e w  from its representation of the trustee. 

D e b t o r  also contends that HF&M cannot be c ~ n s a t e d  pursuant to 

The Cour t   doe^ not discuss debtorr s arguments regarding w h m t h e r  the asseta 
collected Ly M&illan are property of t h i ~  estah beaaume the default judgment is 
n o w  a final order.  



section 503(b) since it did not request continued vloyment .  W i t h  

respect to the statute of limitations, the dabtor contends that 

since all work was conrrplrted in January 2002 ,  the action would have 

been actionable then. The time to make a claim has parmed. 

11. 

DISrnSSIOW 

A. DEBTOR' S STANDING TO OBJECT TO H F a  S E'EES 

As an initial i ssue ,  i t  i s  undisputed that this estate is 

solvent. As a result ,  the debtor has standing to challenge HFhWts 

fee application. S t o l l  v. Buintanar (In rm S t o l l l ,  252 B . R .  

492, 495 at n.4 (B.A.P. 9th Cir. 2000)  . 6  

B. FEES AND COSTS ARE OQARRANTED GIVEN THE PLAIN LAWGUAGE IN THE I 
EbdPLO- ORDER 

Whether HF&M i s  entitled to its attorneyst fees and costs 

under the v l o y m e n t  order depends upon how the order is 

interpreted. Since the employment ordar ambodies the agreement 

h t w e m  the truster and HF&M, the Court interprets the order as it 

would a contract under California law. "Under California law, the 

interpretation of a contract is r question of l a w  . . . .  " Renwick v. 

Bennett (In re Bennett), 298 F.3d 1059, 1064 (9th Cir. 2 0 0 2 ) .  "If 

contractual language is clear and explicit, it governs." fd. c i t i n q  

Bank of the W e s t  v. Sumeraor Court, 2 C a l .  4 t h  1254, 1264 (1992). 

Debtor also relies on California contract law for his 

interpretation of the employment order. 

The Court finds Debtorla arguments w i t h  reapect to the 

Defendant CJB Family T r u s t  r l m o  filed an objoation to BF€Xfs foe 
application. CJB Family T r u a t  is not a oreditor of t h i ~  estate  and, therefore, does 
not h v a  standing. 



termination of the -1-t order upon substitution of counsel 

without merit. There is no evidence that the trustee's agreement 

to compensate HF&M as set forth in the - l o p e n t  order terminated 

when HF&M w i t h d r e w .  N e i t h e r  the plain language of the employment 

order, nor the substitution order [docket #70 in the adversary] 

indicates that the agreement was terminated when HF&M voluntarily 

w i t h d r e w  its representation. 

Further, although not a m o d e l  o f  clarity, the plain language 

of the employment order states that HF&M was entitled to 

compensation in the event of anv recoverv. The v loyment  order 

does not specifically spell out that it w a s  HE'S4 that had to make 

the recovery. Moreover, the - lopent  order states that HFM is 

entit led to compensation if there is any recovery fram services 

provided bv H F a .  [see ¶ 2 of eqiloyment order]. Thus, the sole 

issue for the Court is to determine w h e t h e r  HF&M provided services 

that  can be directly attributed to the recovery. 

The Court has examined HFShd's t h e  sheets at length and f inds 

that all HF&Hrs services, w i t h  the exception of three hours, are 

attributable to the recovery. Initially, HF&M1s services included 

reopaning the case, undertaking significant and detailed 

investigations and analysea of the factual bases for the trustee's 

camplaint against the debtor and others, and performing significant 

research on legal theories and developing strategies. These 

activities were essential to the in i t iat ion  of tho litigation. 

HF&M then drafted the canplaint followed by a first amended 

c v l a i n t .  The defendants f i l e d  a motion to dismiss the first 

amended complaint and for a more def in i te  statement. The Court 

denied the motion to d i d r s ,  but granted defendants1 motion for a 



more definite statement. After HFW filed the second amended 

comrplaint, defendants again moved to dismiss and for a more 
i 
definite statement. The Court denied the motions and ordered 

defendants to file an answer by May 5 ,  2000.  Rather khan 

answering, the defendants f i l ed  an appeal. Defendants aggressively 

challenged the various coarplaints over many months. HF&M spent 

considerable time defending the various motions to dismiss on 

I behalf of the trustee. 

HF6M also undertook discovery and gathered evidence. Mr. 

Mddillan, substitute counsel, was able to continue the prosecution 

of the adversazy beoause of the work already aucomrplished by H F a .  

[m decl. of Scott A. W l l a n  f i led  i n  support of HF&Mrs suppl. 

b .  . HF&Mms initiated the adversary and prevented it from being 

dismissed. W A t h o u t  these services, there would be no judgment, no 

execution, and no collrction. 

The only services that the Cwrt finds not coqmnsable are 3 . 0  

hours spent by Morrell i n  preparing and attending the hearing on 

the motion to camprdse the adversary. The cornpromise provided 

that the adversary would be dismissed and each side would bear 

their own fees and costs. These services did not promote the 

recovery. Therefore, the fees should be reduced by $975. 

W i t h  respect to the remLaining request of $48,298.50 in fees, 

the Court must evaluate the reasonableness of HF&M1s fees under the 

standards se t  forth in section 330(a) ( 3 ) .  The Court finds that fee 

request meets the standards set  forth in section 330 (a) ( 3 ) .  The 

C o u r t  finds that the time spent was reasonable given the extent of 

the investigation that was needed prior to filing the adversary and 

the defendant's aggrmnsive tactics in trying to get both the first 



I 
i 

1 and second amended q l a i n t s  diemiseed. The Court also finds that 

the rates charged w e r e  reasonable. Under section 330 (a) (3) ( C )  , the 
Court f inds that EF&MVs services w e r e  beneficial to the estate,  

I 
since the subsequent recovery of assets will result in a 100% plus 

in teres t  payout to creditors. Without HF&M1s efforts, the lawsuit 

may newar have been filed or it may have been dismissed. The C o u r t  

also finds the services were provided i n  a raaasonable amount of 

time cammnsurate w i t h  the cv lex i ty  of the issues and w a s  

reasonable based upon the -st- c-sation charged by 

camparably skilled practitioners in cases other than eaaes under 

t i t la 11. Tharmfore, fees are a w a r d e d  in the amount of $48,298.50 

and costs are awarded in  the amount of $2,809.87. As stated in the 

declaration of Worrell s u h i t t e d  in support of the suppl-tal 

brief, $35,896 in fees and $1,168.60 in costs w e r e  paid by FHTC and 

must be reimbursed to tha. The remaining amuuntr are owed to 

HFW . 
Because the Court fin& that HF&M is entit led to its fees 

pursuant to the employment order and the standards under section 

330, the Court need not reach the other arguments advanced by the 

parties. The C o u r t  notes however that HF&Mrs fees w o u l d  be 

entitled to administrative priority under seotion 503 (b) (2) . 
111. 

CoNeLUSIoN 

IIF&M's request for i t a  fws and coats is granted in the 

amounts of $48,298.50 and $2,809.87 respectively for the reasons 

explained above. 

This Msmorandum Decision aonstitutes findings of fact and 

conclusions of law pursuant to F d e r a l  Rule of Bankruptcy Procedura 



order in oonformance w i t h  this Memorandum Decision w i t h i n  ten (10) 

days fran the date of entry hereof. 

D a t e d :  January 25 ,  2005 

S:\Higgs Fees Blanchard.wpd 




